
Justice Harold Stewart of the Aroostook County Superior Court has dismissed all charges against William C. Harrison III,
based on a speedy trial violation by the state. Harrison was indicted by the Aroostook County Grand Jury on June 4, 2015, after
an initial disclosure of sexual abuse was made by the 4-year old victim in April 2014. The investigation into the allegations
developed slowly because the victim did not repeat her allegations; only providing further details to a counselor, Stacey Frost, LCSW,
after a number of sessions.

After Harrison was indicted and arraigned, his first attorney withdrew due to a conflict and Attorneys Hunter Tzovarras and
Adam Swanson were appointed to represent Harrison. Discovery continued through May 2017. Trial scheduling was hampered due
to outstanding document production and other scheduling demands of defense counsel.

In May 2017, trial was set to commence on July 24; however, on May 31, the state moved to continue due to the victim and
her family moving out of state. The Court granted a continuance over defendant’s objection; noting that “This is the last
continuance that will be granted to the state on the basis of witness availability.” Trial was rescheduled for November 2017, but
was continued at the request of the defense because Tzovarras
was scheduled for a murder trial.

In September 2017, the matter was scheduled for trial on
February 6, 2018, with jury selection to be held on February 5.
Over the next four months, the parties filed witness lists, pro-
posed voir dire questions, and a variety of motions in limine in
preparation for trial. On January 30, the state filed a motion in
limine to admit Stacey Frost’s counseling records, due to Frost
being unavailable to testify at trial. On February 1, the Court
orally denied the motion in limine for several reasons; including
the proffered records not meeting Rule 803(4) requirements,
confrontation clause implications, and because the matter had
been set for trial a number of times.

On February 2, the Attorney General gave approval for
appeal by the state of the Court’s oral order. That same day, the
state moved for reconsideration of the oral order, requesting a
testimonial hearing and that the trial be continued to procure Frost’s testimony. The state further requested that the Court issue
written findings of fact and conclusions of law and “indicate in writing whether its rulings on the motion are final.”

On February 5, the day of jury selection, the Court issued a written order in response to the state’s motion for reconsideration.
It corrected itself that admission of the counseling records did not trigger a confrontation clause analysis. The Court’s order
noted that admissibility of the records would depend on whether the statements were pertinent to diagnosis and
treatment, which required actual testimony by Frost.

The Court ruled that “The state’s motion in limine to admit Ms. Frost’s records without her testimony is denied.” The Court
declined to continue the matter; noting that the age of the case was potentially in the timeframe where a presumption of
unnecessary delay would exist; which would warrant application of the four-factor balancing test to determine whether
defendant had been denied his right to a speedy trial.

Later that day, the state filed a renewed motion to continue based on the Court’s earlier order “explaining that the testimony
of unavailable witness Ms. Frost was necessary to determine the motion in limine.” The Court again denied a continuance, and
the state indicated that it had approval from the AG’s office to file an appeal.

On September 5, 2018, the Maine Supreme Judicial Court issued an order to show cause why the state’s appeal should not
be dismissed because: (1) the AG did not approve taking an appeal from the February 5 order and did not include, in her approval,
taking an appeal from denial of the motion to continue; or (2) the February 5 order is preliminary as the Court ruled that “[t]he
state’s motion in limine to admit [the therapist’s] records without her testimony is denied.” On September 10, the Court issued an
order dismissing the Ssate’s appeal.

On October 2, the clerk set the matter for trial on January 28, 2019. Defendant moved to dismiss based on violation of his right
to a speedy trial, guaranteed by both the state and federal constitutions, and a hearing was held on November 29.

 The Court held that the length of time from the indictment in June 2015, to anticipated trial in January 2019, 44 months, was
presumptively prejudicial; necessitating application of the balancing test. Harrison had lived under the “cloud of suspicion and
scrutiny of investigation since April 2014, when the initial disclosure of sexual abuse was made.”

For purposes of the speedy trial violation; however, the Court held that the official clock began on June 4, 2015, when Harrison
was indicted. Although there were some initial delays in discovery, the Court found those delays reasonable under the
circumstances, which had included a change in counsel for defendant. The Court found that the first continuance, which resulted
in a 3-month delay, was attributable to the state, but the second continuance was not.
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The 12-month delay between the state’s notice of appeal and the anticipated trial weighed heavily against the state. The Court
inferred that the state was aware only final rulings were appealable, since the state’s February 2, 2018, motion for reconsideration
had specifically requested the Court to indicate in writing whether its rulings on the motions were final. The Court held that its
February 5 order had clarified that it was not a final order; since admissibility of the counseling records would depend on Frost’s
testimony as to whether the statements made by the victim were pertinent to diagnosis and treatment.

The Court also noted that although the AG had given approval to appeal the February 1, 2018, oral order, there “is no evidence
the Attorney General gave approval to take an appeal of the February 5 written order.” While an interlocutory appeal undertaken
by a prosecutor in good faith, without attempting to tactically outmaneuver a defendant, is generally an appropriate reason for
delay, the Court held that here, the “state knew, or should have recognized, that the February 5 order was not final, and that they
had no authority to take the appeal.”

The Court found that the delay had prejudiced defendant. Although Harrison had been free on bail with conditions, he was
facing serious charges with a risk of lengthy incarceration and sex offender registration, which “would objectively cause any
reasonable person anxiety and concern.”

Further, during the witness competency hearing, the victim’s testimony was “somewhat startling,” as she was unable to
identify her relative, despite the fact he was in the Courtroom. While “one could suggest that a victim’s inability to identify her
perpetrator benefits rather than impairs a defense,” her “inability to recognize her relative despite him being in the room
underscores the prejudice caused by a delay of this magnitude.” Considering the totality of the circumstances, the Court found
that Harrison had been prejudiced by the delay of trial, and his right to a speedy trial had been violated. Accordingly, the motion
to dismiss was granted, and the matter was dismissed with prejudice.

On behalf of defendant, Tzovarras commented, “We believe the Court made the correct decision in dismissing the case based
on its age and the reasons for delay. Our client is pleased with the Court’s decision, and that he no longer has to live under the cloud
of the indictment.” Assistant District Attorney John Pluto, who represented the state, declined to comment on the decision. No appeal
has been filed.

The decision in State v. Harrison, MLR/SC#142-19, is summarized in this issue at page 7.
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